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NIMBY

Creating Inclusive Communities in Florida is a comprehensive guide to affordable housing, written to assist local elected 

officials and their key staff  in overcoming constituent opposition to affordable housing developments.  Most of the guidebook 

provides an education about affordable housing in Florida. The guidebook also includes a section on an important law in 

Florida — the Florida Fair Housing Act. This law is specifically intended to resolve opposition that results in a “no vote” and 

stops affordable housing developments from getting the local government approvals needed to move forward.

The Florida Fair Housing Act contains a provision not found in 
the Federal Fair Housing Act; it provides greater protection from 
discrimination.  

Section 760.26, Florida Statutes:
Prohibited discrimination in land use decisions and in 
permitting of development. —It is unlawful to discriminate in 
land use decisions or in the permitting of development based 
on race, color, national origin, sex, disability, familial status, 
religion, or, except as otherwise provided by law, the source 
of financing of a development or proposed development.

This means that it is unlawful for a local government to deny land 
use approval for an affordable housing development if that same 
development would have been approved had it been a market rate 
development (not using financial subsidies related to affordable 
housing).  The Statute does not require that you serve one of the 
federally protected classes, such as race.  Therefore, if you are 
developing affordable housing, you are protected by this statute. 

The beauty of this law is how it works in tandem with Florida’s 
Property Rights laws to provide a quick dispute resolution process
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 in front of a local magistrate rather than having the expense 
and delay of bringing a court case.

The value of Section 760.26, Florida Statutes is more often 
seen when a city or county attorney simply advises elected 
officials that they cannot deny an approval without running 
afoul of this law.  Approval generally follows when the law is 
brought to the attention of the city or county commission, but 
that doesn’t always happen.  If a local government denies a 
land use approval in violation of 760.26, a simple petition 
can be filed within 30 days for a special magistrate to hear 
the case.   That’s just what happened this Spring. When 

faced with the prospect of losing an expensive lawsuit, the 
Macclenny City Commision approved a previously denied 
planned unit development (PUD) request made by a nonprofit 
affordable housing developer, using FHFC HOME funds to 
provide much-needed affordable housing.   

David Smolker, the attorney who represented the nonprofit, 
used the combination of Florida’s Fair Housing Act and 
Florida’s Property Rights law to bring a swift and successful 
resolution for the affordable housing developer. At the Florida 
Housing Coalition’s 2017 Statewide Conference, Smokler  
explained the process. 

Jaimie A. Ross is the President & CEO of the Florida Housing Coalition. She initiated the Sadowski Coalition 
in 1991 and continues to facilitate the Sadowski Coalition today. Ms. Ross served as the Affordable Housing 
Director at 1000 Friends of Florida, a statewide nonprofit smart growth organization, from 1991-2015. Prior to 
her tenure at 1000 Friends of Florida, Ross was a land use and real property lawyer representing for profit and 
nonprofit developers and financial institutions with a law firm in Orlando. Ross is the past Chair of the Affordable 
Housing Committee of the Real Property Probate & Trust Law Section of the Florida Bar.
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Access the Creating Inclusive Communities  in Florida Guidebook along with several more valuable resources under the Publications 
tab at www.FLhousing.org
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